hpruduahsnk@3nkL

BREACH OF THE REQUIREMENT OF REASONABLENESS IN THE LENGTH
OF PROCEEDINGS IN CIVIL LITIGATION AND POSSIBLE REMEDIES
AVAILABLE TO THE LOSING SIDE: THE CASE OF DISPUTES RELATING TO
THE TERMINATION OF EMPLOYMENT CONTRACT IN ARMENIA

https://doi.org /10.59982/18294359-24.2-br-12

Arman Grigoryan
PhD in Law
NAS RA, Institute of Philosophy, Sociology and Law

arman.grigoryancc@gmail.com

Abstract

The article is devoted to the issues relating to remedies to the right to adjudicate the case
within a reasonable time in the context of labor disputes.

In the light of the case law of the European Court of Human Rights, the article focuses on
the issues of violation of terms of the settlement of labor cases, the unacceptability to put all the
financial burden of such breaches on the employer, who is obliged to pay average salary for the
entire period of forced idleness, as well the effective remedies of the employer against such
violations. These issues are very actual, given that the breaches of the settlement terms are
systematic and result in imposing an excessively disproportionate burden on the employer.

In this connection, to the necessary extent, the legal positions of the Constitutional and
Cassation Courts of the Republic of Armenia regarding the length of the proceedings on labor
disputes and the distribution of the material consequences thereof between the parties are also

presented.
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Introduction

The problem of excessively long judicial proceedings is one of the key issues the Armenian
judicial system currently faces. Despite all the efforts made by the government and judiciary so
far, justice in Armenia remains highly dilatory. This is especially noticeable in employment
disputes, for which the law prescribes fixed terms for resolution, which the courts have been
systematically and heavily violating since their adoption.

According to Articles 265-1.1. and 265-2 of the Labour Code of Armenia, if, in the aftermath
of the legal proceedings, the court finds that “the employment contract with the employee
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rescinded upon absence of lawful grounds or in violation of the procedure defined by the
legislation, “the employer (besides reinstating the employee in the previous position, except if it
is no longer possible) must pay the employee the average salary for the entire period of forced
idleness, [Labour Code of the Republic of Armenia]. By “period of forced idleness” the legislator
means the period from the termination of the employment contract to the reinstatement in the
former position or, in the event of the impossibility of reinstatement, until the entry into force
of the court’s final judgement. In both cases, the period of forced idleness and thus the amount of
the compensation to be paid depends on the length of the judicial proceedings as the
reinstatement in the former position, as well as the entering into force of the final judgment
happen in the aftermath of the adjudication of the dispute.

Article 210-2 of the Civil Procedure Code of Armenia prescribes that /abour disputes shall
be examined and settled at the Court of First Instance within three months[Civil Procedure Code
of the Republic of Armenia]. In fact, the procedure at the court of first instance lasts, on average,
more than a year and half. In its procedural decision PDCC-101 of 18 June 2024, the
Constitutional Court of the Republic of Armenia, referring to the data provided by the Judicial
Department, presents that, within the time period between 22 February 2021 and 22 February
2024, the Court of First Instance has dealt with 1273 cases relating to labour disputes and that in
1069 of those cases the examination and settlement terms exceeded a three-month span
[Procedural Decision of the Constitutional Court PDCC-101]. This means that, in 84 percent of
cases, the courts failed to settle the dispute in predetermined terms and the law placed all the
extra costs of this delay on the employer, which was obligated to pay remuneration for the entire

period of the forced idleness (in fact settlement of the case), irrelevant of its duration.

The imposition of all the negative effects of dilatory justice on the employer does not seem
to be a just solution, enabling to keep the equilibrium between the interests of employers and
employees. Hence it is not surprising that in recent years, there have been many attempts (so far
unsuccessful) by employers to challenge the constitutionality of the above-mentioned legal
norms based on the claim of disproportionality of the intervention to their right of ownership.

In the following, this paper will briefly present the relevant positions of the Constitutional
Court of the Republic of Armenia and Court of Cassation of the Republic of Armenia (hereinafter,
correspondingly Constitutional Court and Court of Cassation) to offer a more comprehensive
picture of the current state of affairs relating to the provision of monetary compensation

following the adjudication of an employment dispute.
Legal positions of the Constitutional and Cassation Courts

In the case of Norayr Aghayan v. “Chaarat Kapan” CJSC [Decision of the Court of Cassation
on case U2/0261/02/16], the Court of Cassation stated that:
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“(...) The Court of Cassation also considers it necessary to underline that the
period of forced idleness includes the whole timespan during which, in the
absence of the employee’s fault, the fulfillment of the work prescribed in the
employment contract is not ensured. Regardless of whether during the period
of idleness, the employee was employed by another employer or not, at his
former employer, he/she is still in idleness as that forced idleness was caused by
the fault of the employer on whose initiative the employment contract was
terminated in violation of the requirements of the law. Therefore, in such cases,
compensation is charged from the employer in favour of the employee for the
entire period of forced idleness.”

One can easily see that this case was initiated in 2016 and resolved only in March 2022 and
that, as a result, the employer was obligated to pay to the employee his average salary for a period
of approximately six years. The same case was brought before the Constitutional Court. The
employer was claiming that the moment of the entry into force of the final judgement and hence
the overall length of the judicial proceedings had a pivotal role in the accumulation of the amount
of money to be paid and that, as a result, the intervention to its right to ownership (insertion of
an obligation to pay the average salary for the entire period of forced idleness) was
disproportionate. The response of the Panel of Justices of the Constitutional Court [Procedural
Decision of the Panel of Justices DPJCC-50], deciding on the admissibility of the application, was
the following:

“(...) as the challenging provision prescribes it, the employer shall pay for the entire
period of forced idleness, i.e., up to the entry into force of the court’s judgement.

Such regulation is due to the fact that the circumstances of the employment conditions
being changed, the employment contract with the employee being terminated or
rescinded upon the absence of lawful grounds or in violation of the procedure defined
by the legislation are verified by the court’s judgement and the employment contract is
considered to be rescinded from the date of entry into force of the court’s judgement.
Therefore, until the expiration of the employment contract, the employee is considered
to be in forced idleness, and the Labour Code of RA obligates the employer to pay
compensation for the entire period of the forced idleness, which is a mechanism for
remedying violations of the employee’s violated rights.

Based on the above, the panel of justices of the Constitutional Court finds that the
reasonings about the challenging provision of the Labour Code of RA are manifestly
grounded, and the consideration of such an application, by Article 69-5 of the Law, shall
be rejected.”

The same reasoning was employed by the Court of Cassation in the case of Vahe Vardanyan
v. “Chaarat Kapan” CJSC [Decision of the Court of Cassation on case U}2/0208/02/16] and
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subsequently by the Panel of Justices of the Constitutional Court [Procedural Decision of the
Panel of Justices DPJCC-51].

The above can lead us to the conclusion that, on the one hand, the judicial system does not
deliver justice timely and, on the other, that statutory laws and legal practice value only the
interests of the employee (one side of the proceedings), who is guaranteed a compensation for the
entire period of legal proceedings, irrelevant of the reasonableness of their duration and at the
expense of the employer.

In 2024, the Constitutional Court reconsidered the issue and, to some extent, reshaped its
previous positions related to Article 265 of the Labour Code of Armenia. In its procedural decision
[Procedural Decision of the Constitutional Court PDCC-101] (the applicant challenged Article
265 of the Labour Code), the Constitutional Court stated the following:

“(...) A comprehensive exploration of the statuary regulations allows the Constitutional
Court to determine that the legislator has provided the specific terms of settlement of
the employment disputes, i.e. three months; a mechanism of a proper administration of
justice, an as soon as possible settlement of the existent disputes between employer and
employee.

Comparing this provision to the one being challenged, the Constitutional Court states
that, with the introduction of the mentioned terms, the legislator had a goal to balance
the employer’s and the employee’s rights—on the one hand, to provide a proportional
compensation for the employee in the event of employment rights violation and, on the
other hand, to prescribe procedural terms for the settlement of these disputes, ensuring
a lawful restriction of the employer’s freedom to economic activity and right of
ownership, taking into consideration the phrase “ (...) making the employer obliged to
pay compensation for the entire period of forced idleness in the amount of the average
salary, prior to entry into force of the court judgement” prescribed in the challenging
provision, due to which the calculation of the monetary compensation depends on the
moment of the entry into force of the court’s judgement.

(...)

In the assessment of the Constitutional Court (...) in relation to this issue it is much
appreciated the reasonableness of the law-applier as in the issue of compliance with the
procedural terms prescribed in civil procedure legislation, as well as in case of non-direct
prescription of corresponding terms, in the context of guaranteeing everyone’s right to
the examination of the case within a reasonable time period. The Constitutional Court
states that the examining of the judicial practice shows the courts’ inconsistency in
keeping the procedural terms and a non-initiation of speediness.

(...)

As such, the Constitutional Court considers that the examination of proceedings on

distinct labour disputes should be held in strict compliance with the terms the legislator
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provided and, in case of the absence of corresponding terms, in the shortest possible time
period taking into consideration the imperative to uphold the reasonable balance
between the rights and legitimate interests of the employer and employee being in the
stance of parties to proceedings.

(...)

In the light of the above, the Constitutional Court considers that the applicant did not
sufficiently justify the fact of the alleged violation of his right of ownership under Article
60 of the Constitution as a result of the application of the challenged provision.”

Thus, the Constitutional Court has acknowledged that the balance between the lawful
interests of the employee on the one hand and the employer on the other would be disturbed if
the courts do not settle the labour dispute in a reasonable time period while obliging the
employer to pay a compensation accumulated up to the entry into force of the final judgement.
The Constitutional Court concluded that the problem lies outside of the scope of Article 265 of
the Labour Code and that the application of that provision did not result in a violation of the
employer’s constitutional rights. According to the Constitutional Court, the problem is that
courts do not comply with the statutory terms, resulting in the disturbance of the mentioned
balance.

Although this article is not dedicated to a critique of the presented legal positions, it does
not share the views of the Constitutional Court on this matter. These conclusions lead nowhere
as, on the one hand, the Constitutional Court acknowledges the problem (the breaking of the
balance leading to the disproportionate intervention to the constitutional right) and, on the
other, undertakes no measure to deal with an unconstitutional state of affairs as the courts will
continue to violate the statutory terms.

In reality, the legal provision whose application led to the intervention of the employer’s
property rights in this case was indeed Article 265 of the Labour Code, as the latter prescribes
the possibility to obligate the employer to pay, and the intervention takes place exactly via the
application of the rule allowing the court to make the employer obliged to pay compensation
for the entire period of forced idleness. The author believes that, instead of concluding that the
application of Article 265 does not lead to a violation of the right of ownership as the legislator
simultaneously introduced balancing maximum terms of labour disputes settlement (which
were in reality violated, leading to the unlawful imbalance), the Constitutional Court should
have concluded that Article 265 corresponds to the Constitution under the condition that the
dispute is settled within the statutory terms.

Solutions to the issue
However, consider Article 265 of the Labour Code is constitutional and the compensation
to be paid to the employee should be accumulated up to the moment of the entry into force of

the final judgement, regardless of the real terms of the settlement. In that case, the question that
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follows is what remedies the employer possibly could have at its disposal which would (1)
prevent the disturbance of the balance or (2) restore the employer’s violated right of ownership
as a result of the failure to secure (via compliance with the statutory terms of proceedings) the
equilibrium between the interests of the employee and employer.

Article 6-1 of the European Convention on Human Rights [European Convention for the
Protection of Human Rights and Fundamental Freedoms, as amended by Protocols Nos. 11 and
14] states as follows: “In determination of his civil rights and obligations (...) everyone is entitled
to a fair and public hearing within a reasonable time by independent and impartial (...).” In its
turn, Article 63-1 of the Constitution of Armenia states as follows: “Everyone shall have the right
to a fair and public hearing of his or her case, within a reasonable time period, by an independent
and impartial court.”

The European Convention uses the phrase “in determination of his civil obligations,” and
determination of civil obligations means to come to a conclusion about the existence and the
extent of civil obligations through adjudication. As no plaintiff initiates a trial to enforce his or
her obligations, a reasonable interpretation of the conventional norm is that the respondent party
has an equal right to demand the determination of his or her civil obligations relating to the
particular legal dispute the plaintiff brought against him or her, within a reasonable time. The
Constitution of Armenia uses the phrase “hearing of his or her case within a reasonable time
period.” It is beyond doubt (also in the light of the principle of equality of the parties) that the
particular case brought before the court equally belongs to both parties to the trial, as the
determination of one party’s rights is equivalent to the determination of the other’s obligations
and the settlement of any legal dispute tends to neutralize the uncertainty about the legal status
of both parties to the trial.

Addressing the issue of relations between Article 6 and Article 13 (right to an effective
remedy) in the Kudfa v Poland case [Kudfa v Poland, app. 26737/95, [GC], §§ 157-160, ECHR
2000-IX], the European Court posited that excessive delays in the administration of justice
jeopardize the rule of law. The Court stated:

“(...) In view of the foregoing considerations, the Court considers that the correct
interpretation is that that provision guarantees an effective remedy before a national
authority for an alleged breach of the requirements under Article 6(1) to hear a case
within a reasonable time.

(...) The Court notes at the outset that the Government did not claim that there was any
specific legal avenue whereby the applicant could complain of the length of the
proceedings but submitted that the aggregate of several remedies satisfied the Article 13
requirements. They did not, however, indicate whether and, if so, how the applicant
could obtain relief — either preventive or compensatory — by having recourse to those
remedies (see paragraph 145 above). It was not suggested that any of the single remedies

referred to, or a combination of them, could have expedited the determination of the
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charges against the applicant or provided him with adequate redress for delays that had
already occurred. Nor did the Government supply any example from domestic practice
showing that, by using the means in question, it was possible for the applicant to obtain

such a relief. That would in itself demonstrate that the means referred to do not meet

the standard of “effectiveness” for the purposes of Article 13 because, as the Court has
already said (see paragraph 157 above), the required remedy must be effective both in

law and in practice.”

It follows that the national legal orders must ensure that there is a remedy which either ensures
that the excessive delays are avoided, or provides redress where such delays arise [Rainey et
al., 144-145].

In its report “On the effectiveness of national remedies in respect of excessive length of
proceedings” [CDL-AD (2006)036rev, 3 April 2007, p. 33] the Venice Commission has stated that;

“(...) according to the Strasburg Court, States have to:

- organise their legal system so as to prevent unreasonable procedural delays from
taking place;

- if excessive delays occur, acknowledge the violation of Article 6 of the
Convention and provide adequate redress;

- when their legal system is deficient in terms of reasonableness of the length of
proceedings, provide an acceleratory remedys;

- if they chose not to do this, and also in cases when excessive delays have indeed
already taken place, provide a compensatory remedy, in the form of either financial
compensation or other forms such as mitigation of the sentence and discontinuance of
the prosecution”.

Thus, a remedy about unduly lengthy legal proceedings will be effective for the purposes of
Article 13 either if it can lead to the expedition of the proceedings, or if it provides adequate
redress for delays that have already occurred [Leach, 515].

Therefore, states should devise remedies that either effectively prevent the dilatory
settlements of employment disputes or provide adequate redress where such delays arise. It is
worthy of mentioning that the Armenian legal system currently provides no procedural means
that the parties to proceedings could exploit in order to accelerate the settlement and prevent the
possible breach of the requirements of reasonableness of the length of proceedings.

If one can find any causation between the breach of reasonable time requirement and the
fact that the employer should pay an extra amount of money to the employee, the state’s
responsibility to provide adequate monetary redress to the employer arises. Indeed, due to the
delays in the administration of justice, the private actor-employer is also obliged to pay
compensation for the period of delays, which in fact, should have never happened. The breach of
the employer’s right to the settlement of his employment dispute in reasonable time (if there are

statutory terms in compliance with those periods of time) leads to the emergence of extra
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monetary obligations the latter would never bear if the courts complied with time requirements.
Hence, the state should provide adequate redress to the employer for a dilatory settlement, i.e.
pay monetary compensation equal to the extra amount of the money the former is obliged to pay
to the employee due to the courts’ non-compliance with the judgement in a reasonable time
requirement.

Article 9-1 of the Judicial Code of the Republic of Armenia states that “the examination and
disposition of a case must be carried out within a reasonable time limit,” and Article 9-3 says that
“where a special time limit for examination and disposition of a case is prescribed by law, it shall
be examined and disposed of within that time limit. Such time limit may be extended exclusively
in cases and in the manner prescribed by law” [Judicial Code of the Republic of Armenia].

As we presented the Constitutional Court posited the that introduction of fixed terms of
settlement of labour disputes alongside with the general rule of reasonable length of proceedings
tends also to guarantee the equilibrium between the lawful interests of parties to the proceedings.
Article 9-3 of the Judicial Code should be considered as lex specialis to Article 9-1 as based on the
former the legislator can itself determine the scope of reasonableness of the length of the
settlement, limiting the margin of appreciation of the judiciary and disciplinary organs. The
question is whether the statutory norms can have any impact on the content of
constitutional/conventional right.

There is no absolute or objective limit to the length of time that can be taken to decide a
case. Whether there has been an unreasonable delay is a matter that must be assessed in the light
of the particular facts of the case and having regard to the criteria laid down in the Strasbourg
Court’s case law, in particular the complexity of the case, the conduct of the applicant and of the
relevant authorities and the importance of what was at a stake for the applicant in the litigation
[Wilcox, p. 73-74].

The maximum length of proceedings determined by the legislator will be presumably
recognized as reasonable since there is no reason to think that the legislator would not take into
account all the conditions affecting the length of the proceedings. Both the Strasbourg Court and
Constitutional Court would normally show their deference to the statutory terms of litigation
acknowledging them as reasonable unless the contrary is beyond doubts.

Article 62-1 of the Constitution of Armenia states as follows: “Everyone shall have the right to
compensation for damage inflicted through a non-legitimate action or inaction of state and local
self-government bodies and officials, whereas in the cases prescribed by law—also the right to
compensation for damage inflicted through legitimate administration. The conditions and
procedure for compensation for damage shall be prescribed by law” [Constitution of the Republic
of Armenia of the 5 July 1995, with the amendments of 2015]. This means that every breach of
the “reasonable time limit” requirement lies within the orbit of Article 62-1 of the Constitution
of Armenia if there is a clear causation between the damage borne and the fact of the non-

compliance with the statutory terms of the dispute settlement, which in fact is a non-legitimate
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action or inaction of a state body in the sense of the same constitutional provision. Even if the
statutory terms were not considered as reasonable, the violation of thereof by the courts would
bring forth the responsibility of the state based on the Article 62-1 of the Constitution.

It is also worthy to discuss a concurring opinion founded in sources examined while
preparing this article. Its essence is as follows: the respondent, as the alleged violator of a right
and the holder of the arguable obligation, should bear the risks pertaining to the negative
consequences of a dilatory adjudication, unless they undertake timely measures to eliminate the
violations.

First, the presumption of the respondent acting in bad faith cannot be the general rule that
the law should acknowledge. Every dispute presupposes some uncertainty about who is right and
who is wrong, and this uncertainty is resolved via the settlement of the legal dispute. The
respondent should have a full right to disagree with the claim made against him, challenge it,
present his or her position, and be heard by the court, regardless of the outcome. If we put all the
adverse effects of “daring” to challenge the submitted claim (including those being the result of
the conduct of the relevant authorities) on the respondent, we just punish the latter for using his
or her right to trial and hence deny the very belonging of such a right to the respondent party.

Second, the fundamental feature of the principle of legal certainty is to ensure that legal
actors can reasonably predict the consequences of their actions. While discussing these issues,
one of my peers noticed that if the rule is to accumulate the compensation up to the entry into
force of the judgement (while the reasonable terms of adjudication are not respected and hence
no one can forecast when the litigation will end), the respondent can never reasonably predict
the consequences of challenging the claim.

Of course, no one challenges that the mentioned position to impose all of the harmful
material consequences on the respondent party as he or she is responsible for the violation of the
plaintiff’s rights is justified if the dispute is settled within a reasonable period of time (1) or for
the respondent it should have been obviously clear that the claims made against the latter are
lawful (2). These particular factors should be examined if one initiates legal proceedings against

the state, demanding adequate redress for delays in the administration of justice.

Amendments to Article 265 of the Labour Code

While drafting this article the Parliament has adopted amendments to Article 265 of the
Labour Code which entered into force on 24" November 2024. The new regulations have no
retrospective effect and are applicable to the judicial cases opened only subsequent to their entry
into force. The content of the new regulations can be presented in the following three points:

e As a general rule the average salary is to be paid for the entire period of forced idleness,
which ends upon the reinsertion of the employee or the entry in force of the final judgement, as

discussed previously.
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¢ In case the employee starts a new job for another employer during the period of forced
idleness, he or she will be paid an amount of money equal to their salary for the nine months
prior to the unlawful termination of the employment. The amount of money to be paid is fixed
and does not depend on the length of the period of forced idleness or adjudication of the case.

o If the employee, who started a new job for another employer, has worked less than 9
months for their former employer, he or she will be paid an amount of money equal to the salary
received for the entire period of previous work as well as the positive difference between the
previously received salary and the one received during the period of forced idleness.

The purpose of this article is not to thoroughly discuss these new amendments. Instead, the
article focuses on the presentation of possible means of legal protection available to employers
against the dilatory adjudication in hundreds of cases, either already resolved or still pending, the
new legislation is not applicable to. However, it is worthy to make some introductory remarks
which can serve as a starting point for further discussions.

As it can be seen, presented first and third rules again link the final amount of the money
to be paid with the end of the forced idleness period, which in its turn depends on the entry into
force of the final judgment.

As of second rule, it is an attempt to soothe the consequences of the dilatory adjudication
and is a welcoming step. However, prima facie this solution does not seem to be optimal for the
following reasons:

1. The choice of nine months period is purely mechanical. This is just the numerical sum
of maximal statutory terms of adjudication in first instance court (3 months) and appellate court
(6 months). These terms are nominal and can be easily changed by the legislator at any time.

2. Nine months is just the maximum duration of the adjudication of labour disputes in the
first instance and appellate courts. This does not mean that each and every case should and will
be adjudicated at the very last moment: instead, the courts must do their best to deal with cases
as soon as possible. Moreover, it is not guaranteed that in each and every case the nine months of
proceedings can be considered as a reasonable length of settlement.

3. In practice, there can be hundreds of cases, which would be adjudicated in a shorter than
9 months period. In that case, the period of forced idleness could be shorter than 9 months but
the employer would still be forced to pay salary for a fixed period of nine months.

4. The idea of forcing the former employer to pay a salary for a period of time during which
the worker is employed elsewhere seems to be irrational. The payment of the salary for the period
of forced idleness is not a punitive but a compensatory measure, aiming to cover the loss of
income. If the employee finds a new job he or she is paid for, there is no need to additionally
obligate the former employer to pay salary for the entire period of the adjudication/forced
idleness. The introduction of proportionate fines to address non-material damage caused to the
employee due to the unlawful firing is a valid mechanism but separate from the obligation to pay

salary for the forced idleness period.
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Conclusion

Concluding the article the following remarks should be maid:

The non-compliance of the adjudication of the case in reasonable terms results in an
imbalance between the legitimate interests of the parties to employment disputes, which in turn
leads to a disproportionate intervention to the employer’s right of ownership. The solutions to
this issue are:

1. The cessation of the accumulation of compensation to be paid if the process becomes
dilatory,

2. the introduction of an effective procedural means which will ensure the prevention of
possible delays or,

3. the imposition on the state the responsibility to provide adequate redress to the
employer i.e. covering the extra costs the former should bear due to the excessive length of time

for the settlement of employment disputes.
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